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(e)(1) The Contractor shall notify the Con-
tracting Officer reasonably in advance of
placing any subcontract or modification
thereof for which consent is required under
paragraph (b), (¢), or (d) of this clause, in-
cluding the following information:

(i) A description of the supplies or services
to be subcontracted.

(ii) Identification of the type of sub-
contract to be used.

(iii) Identification of the proposed subcon-
tractor.

(iv) The proposed subcontract price.

(v) The subcontractor’s current, complete,
and accurate certified cost or pricing data
and Certificate of Current Cost or Pricing
Data, if required by other contract provi-
sions.

(vi) The subcontractor’s Disclosure State-
ment or Certificate relating to Cost Ac-
counting Standards when such data are re-
quired by other provisions of this contract.

(vii) A negotiation memorandum reflect-
ing—

(A) The principal elements of the sub-
contract price negotiations;

(B) The most significant considerations
controlling establishment of initial or re-
vised prices;

(C) The reason certified cost or pricing
data were or were not required;

(D) The extent, if any, to which the Con-
tractor did not rely on the subcontractor’s
certified cost or pricing data in determining
the price objective and in negotiating the
final price;

(E) The extent to which it was recognized
in the negotiation that the subcontractor’s
certified cost or pricing data were not accu-
rate, complete, or current; the action taken
by the Contractor and the subcontractor;
and the effect of any such defective data on
the total price negotiated;

(F) The reasons for any significant dif-
ference between the Contractor’s price objec-
tive and the price negotiated; and

(G) A complete explanation of the incen-
tive fee or profit plan when incentives are
used. The explanation shall identify each
critical performance element, management
decisions used to quantify each incentive
element, reasons for the incentives, and a
summary of all trade-off possibilities consid-
ered.

(2) The Contractor is not required to notify
the Contracting Officer in advance of enter-
ing into any subcontract for which consent
is not required under paragraph (b), (c), or
(d) of this clause.

(f) Unless the consent or approval specifi-
cally provides otherwise, neither consent by
the Contracting Officer to any subcontract
nor approval of the Contractor’s purchasing
system shall constitute a determination—

(1) Of the acceptability of any subcontract
terms or conditions;
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(2) Of the allowability of any cost under
this contract; or

(3) To relieve the Contractor of any respon-
sibility for performing this contract.

(g) No subcontract or modification thereof
placed under this contract shall provide for
payment on a cost-plus-a-percentage-of-cost
basis, and any fee payable under cost-reim-
bursement type subcontracts shall not ex-
ceed the fee limitations in FAR 15.404-
4e)(H D).

(h) The Contractor shall give the Con-
tracting Officer immediate written notice of
any action or suit filed and prompt notice of
any claim made against the Contractor by
any subcontractor or vendor that, in the
opinion of the Contractor, may result in liti-
gation related in any way to this contract,
with respect to which the Contractor may be
entitled to reimbursement from the Govern-
ment.

(i) The Government reserves the right to
review the Contractor’s purchasing system
as set forth in FAR Subpart 44.3.

(j) Paragraphs (c) and (e) of this clause do
not apply to the following subcontracts,
which were evaluated during negotiations:

(End of clause)

Alternate I (JUNE 2007). As prescribed
in 44.204(a)(2), substitute the following
paragraph (e)(2) for paragraph (e)(2) of
the basic clause:

(e)(2) If the Contractor has an approved

purchasing system and consent is not re-
quired under paragraph (c) or (d) of this
clause, the Contractor nevertheless shall no-
tify the Contracting Officer reasonably in
advance of entering into any (i) cost-plus-
fixed-fee subcontract, or (ii) fixed-price sub-
contract that exceeds either the simplified
acquisition threshold or 5 percent of the
total estimated cost of this contract. The no-
tification shall include the information re-
quired by paragraphs (e)(1)(i) through
(e)(1)(iv) of this clause.
[63 FR 34061, June 22, 1998, as amended at 70
FR 11762, Mar. 9, 2005; 71 FR 226, Jan. 3, 2006;
72 FR 27389, May 15, 2007; 75 FR 53152, Aug. 30,
2010]

52.244-3 [Reserved]

52.244-4 Subcontractors and outside
associates and consultants (Archi-
tect-engineer services).

As prescribed in 44.204(b), insert the
following clause:
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52.244-5

SUBCONTRACTORS AND OUTSIDE ASSOCIATES
AND CONSULTANTS (ARCHITECT-ENGINEER
SERVICES) (AUG 1998)

Any subcontractors and outside associates
or consultants required by the Contractor in
connection with the services covered by the
contract will be limited to individuals or
firms that were specifically identified and
agreed to during negotiations. The Con-
tractor shall obtain the Contracting Officer’s
written consent before making any substi-
tution for these subcontractors, associates,
or consultants.

(End of clause)

[48 FR 42478, Sept. 19, 1983, as amended at 63
FR 34062, June 22, 1998]
52.244-5 Competition in Subcon-
tracting.

As prescribed in 44.204(c), insert the
following clause:

COMPETITION IN SUBCONTRACTING (DEC 1996)

(a) The Contractor shall select subcontrac-
tors (including suppliers) on a competitive
basis to the maximum practical extent con-
sistent with the objectives and requirements
of the contract.

(b) If the Contractor is an approved mentor
under the Department of Defense Pilot Men-
tor-Protégé Program (Pub. L. 101-510, section
831 as amended), the Contractor may award
subcontracts under this contract on a non-
competitive basis to its protégés.

(End of clause)

[48 FR 42478, Sept. 19, 1983, as amended at 60
FR 34762, July 3, 1995; 61 FR 2638, Jan. 26,
1996; 61 FR 67420, Dec. 20, 1996; 63 FR 34062,
June 22, 1998]

52.244-6 Subcontracts for Commercial
Items.

As prescribed in 44.403, insert the fol-
lowing clause:

SUBCONTRACTS FOR COMMERCIAL ITEMS (JULY
2014)

(a) Definitions. As used in this clause—

Commercial item has the meaning contained
in Federal Acquisition Regulation 2.101, Defi-
nitions.

Subcontract includes a transfer of commer-
cial items between divisions, subsidiaries, or
affiliates of the Contractor or subcontractor
at any tier.

(b) To the maximum extent practicable,
the Contractor shall incorporate, and require
its subcontractors at all tiers to incorporate,
commercial items or nondevelopmental

48 CFR Ch. 1 (10-1-14 Edition)

items as components of items to be supplied
under this contract.

(c)(1) The Contractor shall insert the fol-
lowing clauses in subcontracts for commer-
cial items:

(i) 52.203-13, Contractor Code of Business
Ethics and Conduct (APR 2010) (41 U.S.C.
3509), if the subcontract exceeds $5,000,000
and has a performance period of more than
120 days. In altering this clause to identify
the appropriate parties, all disclosures of
violation of the civil False Claims Act or of
Federal criminal law shall be directed to the
agency Office of the Inspector General, with
a copy to the Contracting Officer.

(ii) 52.203-15, Whistleblower Protections
Under the American Recovery and Reinvest-
ment Act of 2009 (JUN 2010) (Section 1553 of
Pub. L. 111-5), if the subcontract is funded
under the Recovery Act.

(iii) 52.219-8, Utilization of Small Business
Concerns (May 2014) (15 U.S.C. 637(d)(2) and
(3)), if the subcontract offers further subcon-
tracting opportunities. If the subcontract
(except subcontracts to small business con-
cerns) exceeds $650,000 ($1.5 million for con-
struction of any public facility), the subcon-
tractor must include 52.219-8 in lower tier
subcontracts that offer subcontracting op-
portunities.

(iv) 52.222-26, Equal Opportunity (MAR
2007) (E.O. 11246).

(v) 52.222-35, Equal Opportunity for Vet-
erans (July 2014) (38 U.S.C. 4212(a));

(vi) 52.222-36, Equal Opportunity for Work-
ers with Disabilities (July 2014) (29 U.S.C.
793).

(vii) 52.222-37, Employment Reports on
Veterans (July 2014) (38 U.S.C. 4212).

(viii) 52.222-40, Notification of Employee
Rights Under the National Labor Relations
Act (DEC 2010) (E.O. 13496), if flow down is re-
quired in accordance with paragraph (f) of
FAR clause 52.222-40.

(ix) 52.222-50, Combating Trafficking in
Persons (FEB 2009) (22 U.S.C. 7104(g)).

(x) 52.225-26, Contractors Performing Pri-
vate Security Functions Outside the United
States Jul 2013) (Section 862, as amended, of
the National Defense Authorization Act for
Fiscal Year 2008; 10 U.S.C. 2302 Note).

(xi) 52.232-40, Providing Accelerated Pay-
ments to Small Business Subcontractors
(DEC 2013), if flow down is required in ac-
cordance with paragraph (¢c) of FAR clause
52.232-40.

(xii) 52.247-64, Preference for Privately
Owned U.S.-Flag Commercial Vessels (FEB
2006) (46 U.S.C. App. 1241 and 10 U.S.C. 2631),
if flow down is required in accordance with
paragraph (d) of FAR clause 52.247-64.

(2) While not required, the Contractor may
flow down to subcontracts for commercial
items a minimal number of additional
clauses necessary to satisfy its contractual
obligations.
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